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§263.33

(3) List of the exhibits to be intro-
duced at the hearing along with a copy
of each exhibit; and

(4) Stipulations of fact, if any.

(b) Effect of failure to comply. No
witness may testify and no exhibits
may be introduced at the hearing if
such witness or exhibit is not listed in
the prehearing submissions pursuant to
paragraph (a) of this section, except for
good cause shown.

§263.33 Public hearings.

(a) General rule. All hearings shall be
open to the public, unless the Board, in
the Board’s discretion, determines that
holding an open hearing would be con-
trary to the public interest. Within 20
days of service of the notice or, in the
case of change-in-control proceedings
under section 7(j)(4) of the FDIA (12
U.S.C. 1817(j)(4)), within 20 days from
service of the hearing order, any re-
spondent may file with the Board a re-
quest for a private hearing, and any
party may file a reply to such a re-
quest. A party must serve on the ad-
ministrative law judge a copy of any
request or reply the party files with
the Board. The form of, and procedure
for, these requests and replies are gov-
erned by §263.23. A party’s failure to
file a request or a reply constitutes a
waiver of any objections regarding
whether the hearing will be public or
private.

(b) Filing document under seal. En-
forcement Counsel, in his or her discre-
tion, may file any document or part of
a document under seal if disclosure of
the document would be contrary to the
public interest. The administrative law
judge shall take all appropriate steps
to preserve the confidentiality of such
documents or parts thereof, including
closing portions of the hearing to the
public.

[66 FR 38052, Aug. 9, 1991, as amended at 61
FR 20343, May 6, 1996]

§263.34 Hearing subpoenas.

(a) Issuance. (1) Upon application of a
party showing general relevance and
reasonableness of scope of the testi-
mony or other evidence sought, the ad-
ministrative law judge may issue a
subpoena or a subpoena duces tecum
requiring the attendance of a witness
at the hearing or the production of doc-
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umentary or physical evidence at the
hearing. The application for a hearing
subpoena must also contain a proposed
subpoena specifying the attendance of
a witness or the production of evidence
from any state, territory, or possession
of the United States, the District of
Columbia, or as otherwise provided by
law at any designated place where the
hearing is being conducted. The party
making the application shall serve a
copy of the application and the pro-
posed subpoena on every other party.

(2) A party may apply for a hearing
subpoena at any time before the com-
mencement of a hearing. During a
hearing, a party may make an applica-
tion for a subpoena orally on the
record before the administrative law
judge.

(3) The administrative law judge
shall promptly issue any hearing sub-
poena requested pursuant to this sec-
tion. If the administrative law judge
determines that the application does
not set forth a wvalid basis for the
issuance of the subpoena, or that any
of its terms are unreasonable, oppres-
sive, excessive in scope, or unduly bur-
densome, he or she may refuse to issue
the subpoena or may issue it in a modi-
fied form upon any conditions con-
sistent with this subpart. TUpon
issuance by the administrative law
judge, the party making the applica-
tion shall serve the subpoena on the
person named in the subpoena and on
each party.

(b) Motion to quash or modify. (1) Any
person to whom a hearing subpoena is
directed or any party may file a mo-
tion to quash or modify the subpoena,
accompanied by a statement of the
basis for quashing or modifying the
subpoena. The movant must serve the
motion on each party and on the per-
son named in the subpoena. Any party
may respond to the motion within ten
days of service of the motion.

(2) Any motion to quash or modify a
hearing subpoena must be filed prior to
the time specified in the subpoena for
compliance, but not more than ten
days after the date of service of the
subpoena upon the movant.

(c) Enforcing subpoenas. If a subpoe-
naed person fails to comply with any
subpoena issued pursuant to this sec-
tion or any order of the administrative
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